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PETITION FOR REVIEW 

l. This is a petition for review of a decision ‘and 
order of the Federal Maritime Board, hereinafter referred to as. 
the "Board", denying petitions to dismiss for lack of statutory 
authority a rule making proceeding, known as "Business Practices 
of Freight Forwarders" [ 46 CFR Part 244 ], instituted by the 
Board by publication of a Notice of Proposed Rule Making in the 
Federal Register on March 19, 1957. | 

2. The decision and order of .the Board is review- 
‘able under Public Law 901, 81st Congress, 5 U.S.C. 1031 et seq. 
(The Hobbs Act). This Court has jurisdiction under 5 U.S.C. 1032. 








Venue lies in this Court under 5 U.S.C. 1033. The United States of 
America is named as a respondent under 5 U.S.C. 1034. The Federal 
Maritime Board is named as a respondent under Rule 38 (a) of this 
Court. ; | 
3. A petition to dismiss the rule making proceeding 
of the Board was filed by the New York Foreign Freight Forwarders 
and Brokers Association, Inc. on April 24, 1957. Ginilar petitsous 
were filed jointly by the Pacific Coast Ocean Freight Forwarders 
Conference, the Pacific Coast Customs and Freight Brokers Associa- 
tion and the Los Angeles Customs and Freight Brokers Wesdctetiuds 
Inc. on April 23, 1957. The constituent members of these organiza- 
tions are persons engaged in business as ocean freight forwarders 
and brokers. | 

4. In the aforesaid petitions to dismiss before the 
Board, the forwarder-broker organizations contended that there is 
no statutory authority conferred upon the Board (a) to initiate a 
rule making proceeding in the manner prescribed by Section 4, Admini- 
strative Procedure Act (5 U.S.C. 1003) in exercise of its regulatory 
powers under the Shipping Act, 1916, as amended, (46 U.S,C. 801), 
hereinafter referred to as the "1916 Act", (b) to issue rules govern- 
ing the conduct of forwarder-brokers in advance of an adjudicatory 
proceeding by the Board wherein violations of the 1916 Act are 
found and (c) to regulate the payment or receipt of brokerage by 


rule making or otherwise. 
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5. Areply, dated June 10, 1957, to the petitions 
to dismiss was filed by Public Counsel of the Board. On June 
25, 1957 oral argument on the petitions and reply was had before 
the Board in Washington, D.C. Thereafter, the Board issued its 
decision and order, which was served on August 21% 1957, denying 
the relief requested. A copy of the decision and order of the . 
Board is annexed hereto as Exhibit A. No docket number has been 


| 
assigned by the Board to the proceeding before it. 


6. In its decision the Board held as follows: 


(a) Section 204 of the Merchant Marine Act, 
1936 (46 U.S.C. 1114) conferred a substantive rule making 
authority upon the Board to carry out the powers, duties 
and functions vested in the Board under the ; sien 
of the 1916 Act. 


(b) The Brokarage practices of ie eden 
brokers are subject to the regulatory provisions of 
the 1916 Act. | 


; (c) $action 17 of the 1916 Act confers upon 
the Board an express authority to sialic ial the particu- 
lar rules proposed by the Board. 


7. The decision of the Board is erroneous in the 
following respects: 


(a) The Board failed to pass ig tis issue 
raised by the aforesaid petitions as to whether the . 
Board has jurisdiction to issue the proposed rules here 
involved in a "rule making" ‘the’Adnints in the manner 

prescribed by Section 4 of the smieeitidianals idm 
ictal , 


(b) The Board failed to ateueaaien between 


a "rule making® proceeding and an "adjudication proceed- 
ina under the Administrative Procedure Act. 
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(c) The Board erroneously concluded that- rule 
making power to issue the proposed rules in this proceed- 
ing was conferred upon the Board by Section 204 of the 
Merchant Marine Act, 1936 to carry out its powers under 
the 1916 Act and that such rule making power may be exer- 
cised prior to the adjudication of violations of the 1916 
Act. 


(d) The Board erroneously cancivded that 
Section 17 of the 1916 Act grants it authority to initiate 
a rule making proceeding prescribed by Section 4, Admini- 
strative Procedure Act, prior to an adjudication’ of viola- 
tions of the 1916 Act. i 

(e) The Board erroneously concluded that the 
power to issue the proposed rules in this proceeding is 
"implicit" in the regulatory powers vested in the Board 
by the 1916 Act. 


(f) The Board erroneously eonetoted that it 
has jurisdiction to regulate the collection of brokerage 
fees by forwarder-brokers and the payment of: brokerage 
fees by common carriers by water. 


(g) The Board erroneously disregarded and 
failed to apply prior decisions of the Board and its 
predecessors which, if followed, would require the grant- 
ang 0 the relief sought in the petitions an mn with the 

oard. 





(h) The Board erroneously found and concluded 
that it has jurisdiction to propose and ultimately issue 
the proposed rules in this proceeding. 


(i) The Board erroneously found, concluded 
and ordered,that the petitions to dismiss the rule making 
proceeding for. lack of eee filed with it should 
be denied, 


WHEREFORE, petitioners request .o this Court 


_ set aside the order of the Board here under review and that it 
direct the Board to discontinue the rule making proceeding or 
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alternatively, to discontinue that portion of the proceeding 
which seeks to promulgate rules regulating the payment of broker- 
age fees to forwarder-brokers by common carriers by water. 

| 
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Respectfully submitted, 


PHILIP GOLDSTEIN 
Attorney for Petitioners 
Woodward Building | 
Washington, D.C. | 
Of Counsel ‘ 
Gerald H. Ullman 
J. Richard Townsend 





EXHIBIT A SERVED 
AUG 21 1957 
FEDERAL MARITIME BOARD FEDERAL MARITIME BOARD 


IN THE MATTER OF THE NOTICE OF PROPOSED RULE 
MAKING - BUSINESS PRACTICES OF FREIGHT FOR-— 
WARDERS [ 46 CER PART 244 ] 






Submitted: June 25, 1957 Decided August 13, 1957 


Petitions to dismiss rule making proceeding for lack of jun tedtetion 
denied. The Board has jurisdiction to issue rules eae ne nusi~ 
ness practices of freight forwarders. 


J. Richard Townsend for petitioners Pacific Coast Ocean : Peelans 
¢ Forwarders Conference, Pacific Coast Customs and Freight Brokers Asso- 
ciation, and Los Angeles Customs and Freight Brokers Association, Inc. 
Gerald H. Ullman for petitioner New York Foreign Freight Forwarders 
' and Brokers Association, Inc. 
Benjamin M, Altschuler for petitioner Customs Brokers and Forwarders 
_ Association of America, Inc. 
Robert Eikel for petitioner Texas Ocean Freight Forwarders Associa- 
. tion 
3 Robert E. Mitchell, Edward Aptaker, Richard J, Gaae, and Edward 
Schmeltzer, as Public Counsel 


REPORT OF THE BOARD ON PETITION TO DISMISS 


(Ben H. Guill, Vice Chairman; 
Thos. E. Stakem, Jr., Member) 
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Notice was published in the Federal Register of March 19, 1957, 
of the institution of a proposed rule making proceeding, under sections 
’ 15, 16, 17, and 21 of the Shipping Act, 1916, as amended (46 U.S.C. 814, 
815, 816, 820), section 204 of the Merchant Marine Act, ali as amended 
(46 U.S.C. 1114), section 19 of the Merchant Marine Act, 1920, as amended 
(46 U.S.C. 876), and section 4 of the Administrative Procedure Ack (5 
H U.S.C. 1003). The proposed rules are to modify General order 72 (18 
be 


\ 
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F.R. 3152, 18 F.R. 8807) which relates to the business and practices 


of freight forwarders, to further clarify definitions therein, and to 


ah ; 
, eliminate certain practices which may be unjust or unreasonable or 


otherwise in violation of the Shipping Act, 1916, as amended. 

| Petitioners filed petitions to dismiss the proceeding on 
“the ground that the Board lacks jurisdiction to adopt the proposed 
~rules. The petitions are based primarily on the grounds; (1) that 
the Board has no rule making authority under the provisions of the 
” Shipping Act, 1916, as amended; (2) that section 204 of the Merchant 
“Marine Act, 1936, as amended, confers no authority on the Board to 
issue rules under the 1916 Act; (3) that even if the Board has rule 


é 


making authority under the 1916 Act, it has no such authority with 





respect to brokers and payment of brokerage; and (4) that even if 

the Board has rule making ‘authority under the 1916 Act with respect 
.~ to brokers and payment of brokerage, such authority cannot be exer- 

cised without a finding of a violation of that Act. Replies to 


“petitions were filed by Public Counsel, and oral argument wais held 
Ly . ! 





~before the Board. 
For the reasons hereinafter stated we find the Board 
" does have jurisdiction to issue the proposed rules, and the petitions 
to dismiss will, therefore, be denied. . | 
Section 2(c) of the Administrative Procedure Act defines 


_a “rule" as "the whole or any part of any agency statement of general 


«or particular applicability and future effect designed to implement, 
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interpret, or prescribe law or policy . .." Action of this Board 
v | 
‘which implements, interprets or prescribes law or policy for the 
» future, whether such action is of general or particular applicability, 


‘is “rule making" under the Administrative Procedure Act. 


While the Shipping Act of 1916, as amended, contains 


* no express .language granting general rule making power to the Board, 


"such substantive authority has been conferred upon the Board by section 


'204 of the Merchant Marine Act, 1936. ° See Carrier-Imposed Time Limits 
1/ 


-' for Freight Adjustments, 4 F.M.B. 29, 32 (1952). 


In view of our finding that section 204 of the 1936 nek gives 
the Board general rule making power with respect to the 
regulatory provisions of the 1916 Act, it is unnecessary to 
here determine whether the 1916 Act, itself, despite the lack 
of express statutory language, necessarily includes the power 
to make rules-in a proper proceeding. However, in view of 
the language of the Supreme Court in California v. United States, 
320 U.S. 577 (1943) we think such rule making power is! implicit 
in the regulatory powers vested in the Board. The court therein 
stated at page 582: 
"Having found violations of §§ 16 and 17, the 
Commission was charged by law with the duty of 
dévising appropriate means for their correction.) 
- « eExplicit formulation of duties owed by a. 
business subject to legal regulation is desirable 
if indeed not necessary. Only thus can it avoid! the 
hazards of uncertainty whether its attempted compliance 
with an undefined requirement of law is in fact compli- 
ance. Neither industry nor the community which it serves 
is benefited by the explosion of intermittent lawsuits 
for determining the relative rights of conflicting inter- 
ests. What more natural for the Commission, having 
found disobedience of the law against discriminatory and 
unreasonable practices, than to define the outer bounds 
of practices that would not be unreasonable nor discrimi- 
natory. 


As the administrative agency charged under the 1916 Act 
with regulation of the shipping industry, we think the Board 
has the power, where practices in conflict with regulatory 
provisions of the Shipping Act are found, to issue rules pro- 
hibiting such ae ‘ | 
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Section 204 (a) of the 1936 Act transferred to the 
Maritime Commission (now the Federal Maritime Board) "all the 
functions, powers, and duties vested in the former United States 
Shipping Board by the Shipping Act, 1916. . .," and section 204 (b) 
provides: ! 

"The Commission is hereby authorized to adopt all 
necessary rules and regulations to carry out the powers, 
duties, and functions vested in it by this Act." 

Under section 204 (b) the Board now has authority to 
adopt rules and regulations to carry out the powers, duties, and 
functions vested in the Board under the provisions of the 1916 Act. 
To the extent, therefore, that the 1916 Act vests powers and duties 
in the Board to regulate the activities of freight forwarders the 
Board has authority to promulgate rules and regulations with respect 
to the business practices of forwarders. | 

While the Board has held that brokers are not "other 
persons subject to this Act" within the meaning of section 1 of the 
1916 Act (In re Gulf Brokerage and Forwarding Agreements, 1 U.S.S.B.B. 
533 (1936)), the Board and the courts have clearly held that for- 
warders are “other persons" within the meaning of section 1, and 
are thereby subject to applicable regulatory provisions of that Act. 
Port of New York Freight Forwarder Investigation,3 U.S.M.C. LOT 
(1949); United States v. American Union Transport, Ince, et_al., 

327 U.S. 437 (1946). The rules proposed herein will regulate 


"business practices of freight forwarders," including collection of 
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brokerage fees by freight forwarders, and the payment of brokerage 
fees by common carriers by water. The proposed rules require the 
registration of forwarders and not brokers; they will regulate 
brokerage practices of forwarders and carriers, both of which are 
subject to the regulatory provisions of the 1916 Act. We there- 
fore see no merit in the arguments advanced by petitioners that the 
Board lacks jurisdiction to issue these proposed rules because the 
regulatory provisions of the 1916 Act do not apply to brokers or. 
brokerage payments. | 


In addition to the general rule making power vested in 


the Board by section 204 of the Merchant Marine Act, 1936, above 


referred to, section 17 of the 1916 Act by express language grants 
authority in the Board to promulgate the particular rules herein 
proposed. | : 


The applicable portion of that section states: 





"Every such carrier and other person subject to the 
act. shall establish, observe, and enforce just and 
reasonable regulations and practices relating to or 
connected with receiving, handling, storing, or deliver- 
ing of property. Whenever the Board finds that any 
such regulation or practice is unjust or unreasonable 
it may determine, prescribe, and order enforced . just 
and reasonable-regulation or practice." 


The activities of forwarders, including the Letiection 
of brokerage payments, are intimately connected with the "receiving 
handling, storing, or delivering of property" within the meaning 
of section 17. : | : 

The direct applicability of: section 17 to the 
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activities of freight forwarders was noted by the Supreme Court 


in United States v. American Union Transport, Inc., supra, at p. 
"The purpose of section 17, in relevant part, is to 
provide for the establishment, observance and enforce- 
ment of just and reasonable regulations and practices 
relating to or in connection with the receiving, 
handling, storing or delivering of property. By the 
nature of their business, independent forwarders | are 
intimately connected with these various activities. 
Here again, unless the commission has jurisdiction 
over them, it may not be able effectively to Baray 
out the policy of the Act." 
The Board and its predecessors have many times promul- 
: 
gated rules which implement, interpret or prescribe law or policy 
for the future, Intercoastal Rate Investigation, 1 U.S.S.B. 108 
(1926); Associated Jobbers and Manufacturers v. American : Hawaiian 
S$. S. Co., 1 U.S.S.B. 198 (1931); Storage of Import Property, _ 
1 U.S.M.C. 676 (1937), and has directed such rules expressly to 
the practices of freight forwarders, Port of New York Freight For- 
warder Investigation, 3 U.S.M.C. 157 (1949). : 
We find that the Board, by virtue of section 204 of the 
Merchant Marine Act, 1936, as amended, has general rule making 
authority under applicable regulatory provisions of the 1916 Act, 
to issue the rules proposed herein. We further find that. the power 
vested in the Board under section 17 of the 1916 Act, to determine, 
prescribe, and order enforced just and reasonable regulations or 
practices "relating to or connected with the receiving, handling, 


storing, or delivering of property" expressly grants power in the 
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‘Board to promulgate such rules. 


Much of petitioners’? argument is directed to the issue 


‘of whether practices which are prohibited under the proposed rules 


are violative of substantive provisions of the 1916 Act, and the 


extent to which the Board must make findings of violations of that 


‘Act as a prerequisite to issuance of rules. We think such arguments 


are premature. 


At os stage of the proceeding the rules are only 


"proposed" - they are not in any way final or binding on any party. 


, They have been proposed on the basis of experience developed in 


numerous prior formal proceedings involving brokerage and forwarding 


' practices, and upon a preliminary investigation in connection with 


Docket No. 765, sees ida tien of Practices, Operations, Actions and 


_ Agreements of Ocean Freight Forwarders and Related Matters, instituted 


by order of the Board dated October 6, 1954, and now pending before 


_the Board. At the present stage of this proceeding the ‘Board has 


done no more than notify all interested parties that certain business 


practices of forwarders may be in conflict with stated provisions 


, of the Shipping Act, 1916, and has proposed rules to correct such 


practices. Written views and suggestions from interested parties 
have been solicited and are now due on or before August 30, 1957. 


What findings may ultimately be made and the form of the rules which 


' may finally be issued are not known... At this time it is pure’ con- 


jecture. on the part of petitioners to assume that proper findings 


' will not be made or that proper procedures leading to such findings 
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will not be followed. Arguments directed to the merits df the 
proposed rules, or conjecture as to the procedural steps which 
will be followed in adopting the rules, are not germane to the 
question of the Board's jurisdiction to issue such rules. 

In conclusion, we find that the Board has jurisdic- 
tion to issue rules regarding business practices of forwarders. 


The petitions to dismiss the proceeding are denied. 


| 
By order of the Board. | 


/s/ JAMES L. PIMPER 


James L. Pimper 
Secretary 
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